zz 


VOL. 


TUN 











Hew Jersey Law Fournal 














1X XV—No. 


29 
v0 


NEWARK, N. J., 


THURSDAY, 


AUGUST 14, 


1952 











—— a a - 





> N. J. L. J. Index Page 289 


Copy: Twenty Cents 





a 





By Aaron Marder 


itter will 


egard to public 

he obtaining of 

estate agents 
Fr. 

by way of a 


fly look at 
r admission 


tc 


ite 


8, has set up hig 


























be viewe 


the rec 


The Supreme 








THE EXAMINATION FOR A REAL ESTATE BROKER'S 
ok SALESMAN '’S LICENSE AND ITS CONSEQUENCE 





Conc: 


h star 


























» Baeards id rigorous tests To 
i mers several, at ast three 
a college study, f wed 
— years of law school, all 
‘) lly completec ind a 
months of supervised 
S in the office of a coun- 
law. And then comes 
severe bar examination 
ist be successfully tak- 
the aspirant be licens- 
ictice law. In addition 
to the bar examina- 
would be lawyer must 
upon favorabl ya 
e of Character and Fit- 
F er admission, the law- 
ER yject to a rigorous code 
InGi enforced by county 
mi s and the Supreme 
)KS wt 
N TI blic purpose of these re- 
rements is well stated by our 
- Chief stice in a recent case 
TED ld that the unauthoriz- 
of the law is a con- 
court. In re Baker, 6 
ASE 321. (1951). He stated, at 
TI eason for prohibiting 
- authorized practice of 
by laymen is not to 
legal profession but to 
rd the public from the 
us results that are 
= to flow from the activi- 
untrained and incom- 
He individuals, assu 
— tice a learned pr 
hich entails rs. of 
orm) r tion and without be- 
g nd by the high {- 
(0, professional ynduc 
§ egrity which pte . 
n members of the bar 
I Canons of. Pr ofessional 
E vhich are zealously en- 
— oy the courts for the 
—s 0d.” 
ney ye 
5 RS -10 provides that be- 
: I Ss or Ssaiesman Ss - 
a ranted to an applicant 
al mee ate Commission, 
ill include ed 
and only & 
writing, spellin - 
vs arithmetic, a general 
)N ge of the statutes of 
rsey concerning ] 
conveyancing - 
222 greements of sa nd 
nd of the provisions of 
7 a ples 
ne hool dean, upon read- 
pove quotation 
his hands in utte 
es sub s 
D} ~ ides I 
cnowledge of the stat- 
= ms w Jersey” e 
. lave been in the 
Oly still are, mex 
f large and exte 
cr in the real estate 
d be regarded as good 
ers, though never - 
ed the bar. And the 
S paper applé the 
10n-lawyers obtainin g 
of legal aniladal as 
3 kinds of othe 10W- 
== Ov reading and study. Bu 
2€c. an applicant for a re 
, . nse to be an expert In 
1 7 yf conveyancing is a 
-2€ public is best served when 
_™Mbdetent agent brings the 
Parties together on financial 





se 


terms and then the lawvers, ex- 
pert in conveyancing, are called 
in to formulate such documents 
is may be needed to effect the 


transaction 


But the statute does not set 
forth such matters, as ir hi 
opinion of the writer, would test 
the competency of the agent. 
There is no requirement, for ex- 
ample, as to the agent’s know- 
ledge of real estate values, ‘vhich 
constitute a rather large field 


and are determined by numerot's 
factors. Such knowledge would 
appear to be a prime requisite 
for a competent agent who could 
best serve the public 
3 

The requirement of a “general 
knowledge of the statutes” de: 
ing with conveyancing, has had 
a doleful effect. It has encourag- 
ed too many brokers and sales- 
men to practice that part of the 
law Known as conveyancing and 
thereby, to that extent, breac 
ed the safeguards thrown around 
“(Continue d on page 3, col. 1) 


-AmBar Unauthorized 
Practice Group to Hold 
Meeting in California 


LOS ANGELES 


(ACCN) At 
the invitation of the board of 
governors of the California State 
Bar, the standing committee on 
unauthorized practice of the law 
of the American Bar Assn. will 
hold a regional meeting in Los 
Angeles on Sept. 11 and 12 the 
Biltmore Hotel. 

Members of the ABA commit- 


tee are as follows: John D. Ran- 
dall, chairman, Cedar Rapids, Ia.; 
Thomas J. Boodell, secretary, 
Chicago; Warren H. Resh, editor 
of Unauthorized Practice News, 
Madison, Wis.; Cuthbert S. Bald- 
vin, New Orleans; A. James Cas- 
ner, Harvard law school, Cam- 


E. N. Eisenhower, Taco- 


bridge; 


ma, Wash.; and Edwin M. Otter- 
bourg, New York City. 

The meeting will consist of a 
banquet Thursday evening, Sept 
11 and a conference to be held 
on Fri Sept. 12 


chairmar 
address 


Otterbourg, a former 


9f the committee, will 


the banquet. He is president of 
the New York County Lawyers 
Ass! and since 1913 has been 





a iuember of and for many years 
vas a chairman of _ ne NYCLA 
committee on unauthorized prac- 
tice of the law He is also a 

of tne New York State 





Rutcs Court Should Tel! 
Jurors Injury Award 


Is Tax Free 


Missouri Supreme Court 





hat trial judges should 

ries, at least when so 

that damage awards 

in personal ge 4 suits are not 

subject to either Federal or State 
come taxes. 

he matter came before the 

court on ¢n appeal in the case 

of Der »y v. Missouri Pacific 


R: Ps Ny “The plaintiff had a 
verdict of $55,000 for personal in- 


juries, which verdict had been 
reduced to $45,000 by the trial 
court 


On the railroad’s appeal, coun- 
argued that the court should 
not have refused to let defend- 
ant’s counsel advise the jurors 
that any award they might make 
would not be subject to income 
taxes 


| 420 of the 


Moorhead Winner of 
oss Essay Contest 


The winner 
Essay Contest 
head, of Aus 
of twenty-five h 
pursuant to the ms of the be- 
quest of bre late Judge Erskine 
M. Ross, will presented to Mr. 
Sicwaed at the Annual Meet- 
ing in San Francisco next month. 
The subject of this year’s com- 
petition was “The Function of 
Concurring and Dissenting Opin- 
ions in Court Last Resort” 

Mr. Moorhead, a member of the 
Association since 1945, was born 
in Hugoton, Kan in 1916 and 


f the 
R 


Texas. 


1952 Ross 
Dean Moor- 
The award 
indred dollars, 


IAS, 


was admitted to the Texas Bar 
in 1941. He was graduated from 
the University of Kansas in 1938 
and completed his legal educa- 
tion at Columbia University 


of Lav member of Phi 


Schoo] 


Beta Kappa, Phi Delta Phi and 
Delta Sigma Rho, Mr. Moorhead 
served as Assistant Attorney 
General of Texas from 1942 to 
1945, during which time he was 
also a member of the faculty of 
the University of Texas. In ad- 


mbership in the 
sociation, he is 
the State Bar 


dition to his m 
American Bar As 
also a member of 
of Texas and the Travis County 
(Texas) Bar Association. 

The Ross Essay Contest is an 
annual competition conducted by 
the American Bar Association. It 
is open to all members except 
previous winn members of the 
Board of Gov officers and 
employees of the Association. 





er 


ernors 


Mr. Moorhead is the nineteenth 
winner of the competition which 


Time Limitation in Tort 


An action brought in behalf of 


a minor pursuant to the Federal 
Tort Claims Act was held barred 
by the statute of limitation pro- 
vision in it act as against 
plaintiff’s contention that a six- 
year statute imitations pro- 
vision contained in another sec- 
tion of the code applied in Wha- 











len, Jr., etc. v. United States of 
America, Civ ‘tion no. 13133, 
United States District Court for 
the Eastern Di ct of Pennsyl- 
vania, opini y Judge Ganey 
filed July 21, 1952 

The opinion lat case reads 
as follows 

The case concerns itself with 
an action brought pursuant to 

1e Federal Tort Claims Act. 

According to the allegations ir 
the complaint, the minor plain- 
tiff, while he was in the uae 
States Naval Resi tial Sectic 
of the Panam: Canal Zone, was 
injured on or adout January 24, 


1947, by a truck neglig 
ated by a naval 
within the course an 


’ oper- 


tino 


rsonnel ac 
d scope 


ol 





his employmen action was 
brought on January 3, 1952, a 
litt less than five y 


+ift 


the plaintiff sustai: 
At the time the 
brought, the minor 
years of 

The Govern 
motion to dismiss on 
that the acti ) 
two-year statute 
set forth in 28 T 
amended by 
ce. 92; sec. 1, 63 
pertinent 
provides: 

“(D) A 
United States 


ies. 





limitation 
$2401(b), as 
25, 1949, 
. The 


section 





tor 








torever 


oe 

barred unless action is begun 
within two years after such claim 
accrues or within one year after 
the date of enactment of this 
amendatory s ence, whichever 
is later 

This subsection, prior to the 


April 25, 1949, 
section 
Claims 


amendatory Act 
simplified and rest 
Fe 


tatea 


Tort 


, 
aer 





Federal Tax Information 


Prepared for the New Jersey State | 
Committee 


the 


Association by its 
Federal Taxation 
third in a 


Bar 
on 


Th is 


} 
instalments 


is 
series of 
Taxation oi Life Insurance 
and Annuities 
1. Q.—Are ilfe insurance pro- 
ceeds subject to income tax? 
A.—No, not where the proceeds 


four 


are payable by reason of the 
death of the insured. 

2. Q@-—-Under what circum- 
stances are insurance proceeds 


subject to income taxation? 

A.—Where there has been an 
assignment or transfer of the 
policy for a valuable considera- 
tion with subsequent premiums 
paid by the transferee. 

3. Q@.—How much of the pro- 
ceeds are exempt from income 
taxes under such circumstances? 

A.—An amount equivalent to 
the consideration paid for the 
transfer, plus the subsequent 
sinned paid by the transferee. 


Seven More Attorneys 
Sworn In 


Seven new ‘attorneys were 
sworn in by the Supreme Court 
on Monday. The new attorneys 
had passed the June bar exam- 
ination but did not have suffici- 
ent clerkship to be sworn in with 
the rest of the class. They are 
James C. Conlon, Robert E. Burns 
Myron W. Kronisch, Richard Yale 
Feder, Arthur T. Tuttle, Paul R. 
Nusbaum and Daniel G. Gallop 


Claims Act antaiaeis 


8 U.S.C 
change 


Met, 60 Stat. at 
$942 (1946 ed.), 
of substance 
To defeat 
motion, the 
guardian re 
which states: 
(ay Every 
menced again 
shall be barred unless 


vithin 


L. 84! 
mPa ut 


Government’s 
plaintiff’s 
£2401 


the 
minor 
lies on 28 U.S.C 
(a), 
civil act com 
st the United States 


the com- 


tion 


six 








plaint is filed w years 
after the right of action first ac- 
crues. The action of any person 
under legal disability or beyond 
the seas at the time ] 


be commenced 
eee A 


accrues may 








in three 


ceases.” 


The 


years af 


anove 





ap} peare d art 
(20 a 1 Ju al C as 
amended 5 U S.C £44120 (1940 


could have t 1 prope 
was April 25, 1950. See 


93 F 
1949 U.S 


v. United 


tatac 
Ales, 


, 1950); 





Cong. Service, pp. 1227 
Accordingly, the Gover 


on to dismiss will be 


moti 








4. Q—What is meant by the 


term, “valuable consideration”? 
Is this term confined to a given 
dollar amount? 

A.—The term, “valuable con- 


is a very broad one. 
It not only includes money, but 
can include many other things. 
Thus, for example, where a cred- 
itor cancels a debt due him upon 
an assignment of a policy from 
an insured, the creditor will have 
given valuable consideration for 
the assignment. 


sideration”, 


5. Q.—Is there any advantage 
to the installment payment op- 
tion as against the interest op- 
tion from an income tax view- 
point under the law today? 

A.—Yes, where proceeds are 


left under an interest payment, 
all of the interest payments con- 
stitute reportable income in the 
taxable year received. Where 
the periodic payments include 
both principal and interest, no 
part of the payments are report- 


able for income tax purposes, 
even though a portion of such 
payments consists of interest. 


6. Q.—Are insurance payments 
on life insurance loans deductible 
for income tax purposes? 

A.—Yes, providing the interest 


is = during the taxable year. 

Q.—Can a taxpayer obtain a 
substantial loan for the purpose 
of buying a single premium life 
insurance or endowment con- 
tract and deduct the interest on 
that loan, for income tax pur- 
poses? 


A.—No. 


+} 


Q—Does the law provide 
any special definition respecting 








what comprises a single premium 
contract? 

A.- ve it provides that if 
substantially all the prem 
are paid within a period of 
years from the date that a life 
surance or endowment con- 









































Tuily recovered 
14. Q—How does the survivor 
of a joint and survivorship an- 





(Continued on Page 5, col. 1) 
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U.S. District Court Decisions FEDERAL TAX NOTES Legal Aid Ass'n To Mey 
- OS ccaemiatraas a= : In Sept. in San Francise, 

Master & Servant — Veteran’s| the workers’ union, all of which) __ HAROLD KAMENS _| OPERATING LOSS: Taxpayer, ———_. 
Rights. provided that if an employee was, CORPORATE DISTRIBUTION: a corporation executive had The meeting of the 
ae . __| laid off beyond a specifiéd period, 4-B- Co™p. which had 500,000 operated a farm as a side ven- Lega) Aid Association wi 
Petitioner seeks to establish his he loses his seniority standing |Shares of stock authorized and ture, the machinery of which he jn San Francisco on Ss 
seniority rights in his position! 4 ng that if he is then reemployed, issued, redeemed the 40,000 of scold at a loss. He seeks an oper- jith, 12th and 13th, im 
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under the Selective Training and| soniority should start from the the 180.090 shares of stock held ating loss carry-back. ly preceding the meeti1 

Service Act. Petitioner was eM-} gate of reemployment The lone-|9Y taxDayer. Commissioner Heid: Since selling machinery american Bar Associati ‘ 

ployed by respondent in 1939 asj oc: javofr period allowed in any ©J@ims distribution was essentia- was not usiness, no operating same city. This arranze F 
equivalent to a dividend. - Ranson v. Com. peen worked out in order <0 m::: Tt 


an apprentice-loftsman and con- contract was 3 years. lly 



























































































































tinued in respondent’s employ Held: Since the redemption T.C.M. 6- 30- 52. ++ for membe 
until February 1945 when he left Petitioner contends the lay-| was not prorata, no dividend was wigan Rr ig a business a aa 
to enter the Armed Forces. Peti-| off while he was in the armed! invol Weir Trust -vs- Com.) n ntially understated oa 
tioner was continued on respon-| forces had no legal effect and) 6-25-52 T.C.M. ne fer the year 1942- 
dents records as an employee un-| that his seniority is protected by GRO: SS INCOME: As an in- 1946. > 
til July 1945 when there was a|/the Selective Training and Ser- ducement for taxpayer to move Held: Neated understate- - 
lay-off in his department and] vice Act. to another locality, his employer ments of ome over a period at 
his record was then marked 1 ve ; ae gave him $4,000.00 toward the « es rise to a —_ - 
showing a lay-off. Petitioner was]. Held: The wor Provides for re- purchase of a new house. 1. Cook v. Com., T. 
eae : : ‘ nstatemer f employees with eA NN ae 
discharged from service in Sep-|22S5tatem ns ee Held: $4,000.00 was taxable. 
: : ‘ke seniority unless the employ-| AS aa ‘ 
tember 1946 and applied for re-|**© Seniority unies ene OY-| Rinehart -v-Com. 18 TC- manu- 
Res , wae adviced|er’s circumstances have so chang Baas = : gece 
instatement. He was advised ed as to make it impossible or|_. REALLOCATION OF INCOME: factu urer ts, bought 
there was no work available and) | oe vente ble . ana oe ~~ | Taxpayer, a fan manufacturer, and sold res through 
that he would be notified when] of r% pace Y ” a Ae Ke Mat Be ae, everal sales corpora- recognized 12¢s, 
work became available accord-| °° ©) Veet stadusies tie poll” tions in different states to min- g on corn was an n i 
ing to his seniority. In March|*®2t Congress, when it enacted ,_ 9s aaashite> ae a 3 SE Sci ge B 
Qa tn Dcteggeladglinadcaatied POM aed aaa 3 4, {imize tax liability, and create ness so 
1949 petitioner was reemployed ae : ret acanarna ion Kept in mina the local ¢ Com. seeks to . Corn : 
by respondent. relation between the employer .o vy, fit to taxpayer. 3: ta 
; and the collective | He Held mae abe: sng were T.CM. 6 §-39- 59. ee 
During the period from 1939 to ent and the necessity the ne 4p ates a pases . 
1950 respondent had several co! =| d di ting such harmonious re-; be ie cn Page eer INTERE ST: Ta ayer made a I 
lective bargaining contracts with} Jations as may exist and that P°°© 2! "Gis prong as separate gift of insuran licies to his L 
: entities mM. -V- nr lv r d 
the rights of returning 5 ; eis =o 
| must fit into such a pict sheet C ‘ A. 6-24-52 eras : 
it has been held. that SEC. 294: Taxpayer filed a de- 
it has been held, that Pea Atte ead 
3 : cia 1i0n. OF *€ mated ax, bul 
ing veteran does not rl z 1 er Gere ne 
: . : : ed O make any payments. 
jon the laader of senl TH e, tS bon 1 ee ee ee a ee, EES OD OU DVO 
e ? naw aa YN) CrON= 
jhe stepped off, but at aS siatace 
eh 1 1 . V Vi Oll interest 
| he vyoula Nave occuple E ar Ww pages 
4 ~AL 
Save or |kept his positior ( Held Woodward 
invest iA vete n is protec a 1ll€ S = te oi 
| . i ) le y & »y an 
faway to the same extent as 1 ; er ac- 9 
rofitably se : ni imely, ¢ 
P ab . he had been continuously on the , sas “lee. Z of a 
2% |job in the plant or away on fur-| 7). a. which 
2 /0 | | ough or leave of absence pieea 
latest rate | ; Ae at eee V e tran- 
per annum | Here petitioner saction mMstituting a capital 
|charged when he wen gain. Brenneman v. Com. 6-20- 
Funds Insured up to $10,000 vice but was kept on tl 1 year aS a5; Tom 
by U. S. Govt. Instrumentalit : t records until he 1 termites. VEE aes toler 
y , Y ment records until he w tible| WITNESSES: Plaintiff, a den- 
Transactions may be handled by mail been Jaid off if he w * tal assistant to a taxpaver under 
FREE PARKING at Kinney Garage employment contract investigation, seeks to have the inte: t 
y g : “cae, Gare 
union is binding on and -onsidered 
Your account or inaui ry nvited e e TE ee a Gee iver failed to anada private CC Aside;red. 
fand his seniority started anew : : at a 1. 
, , sahiran +1 reh ? yor? if > interest } ecertaln aL re A 
when he was rehired in March pot ne interest on certa cae | dee ie 
gat savings accounts prior to 1940, 2 . hich Poa ‘ ie 
1949. ee Cc 4 seat aC alate Rares Ce a witness. Gov't for delegates, and Sa 
= ; & " ie ie : sent le uld impede the j es f 
SAVINGS and Loan Assn. eo ‘cuntant to do thie \: 
“PDovino taxes not Sé tl form 
40 COMMERCE ST., NEWARK 2, N. J. a © seo ae: Gi . 
every man In g f the Gov't! al vhi 
Mitchell 2-3650 sat : ‘ a eee ears = 
Philip Klein, President : it makes fit to as stradiey. 0 ar ana 
\ G. Norman Collie. LOSSES: Without his consent, ~"=" Pe are ex] D 
ree EP os = seg meanaeeamaeann (Wea enan ye oe , ates *ROSS INCOME: Taxpayer, on the pro 
OED ras sera omnes j submitted an essay  T 
J ae = ee ATI n in a_ contest H on 
5 #ATIONAL Surety CoRnPoRATic? se BR pt Pie geen se Ramanan 
a t if La. ate eee 6 : —__—_—_ 
4 on ale ee . ee ° 4 : _H a4 a $6.500.00 prize Rorro F Genna . 
3 Specializing in the Ewecution of tee 36,500.00 prize. Rocco F. Senn: J 
f Fiduciary and Court Bonds @/ trom her husband. Ungar CO a tae a 
ao ; 6-16-52 9 
ie + oe. 
i $08 ARK PLACE, NEWARK Mitchell 2 ie ee ; : . 
ea : hs Soa 1 anoth- we 
yer by 
cern eee ea —_ ————— ipts ge) 
illeges 
te o Alle 
tmancial r rinters apes ~~ 
tas Since — 
embez -leme 
’ | 








LaLJ8Ts in al! printed forms snd — 
or Sing and registration with t 


sry 


received by a 
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In every period of National St.tes , - 








. i 
Ssearities end Exchange eat Soiag se \ pA mt taxable. l 140 years, our officials have en 
ic! ° — : ; z 
= © 7 | ¥. 4 0 r servic to i - 
Ah! HUR W CROSS INE E Taxpayer, an men notable for their servi | 
nee leit . ili Sais ij,|}engineer, claimed certain deduc- } state and community. :§ 
New Jersey Division of tions, for office travel and en- a: 
: Nero Rioadlirg | 
73 A ‘ 
PANDICK PRESS, INC. ‘ “Held: Expenses were disallow- j 
71-73 CLINTON STREET, NEWARK 5, 2. $ ) ed since there was no proof that §, 1 I 
*s duties required the -¥ if 
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= secon expenditures. MeNary v.com.T Mj YOUR OWN ESTATE 


— C.M. 6-30-52 


TITLE INSURANCE i ee ee 
F. H. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


nee an increase in net worth One of cur Trust Officers will be glad t 
The Largest Title Insurance Company 


far beyound his income, which 
Commissioner concluded was explain the pclicies iid practices ths 
in New Jersey 
Capital and Surplus over $1,700,000 


a eee: fo to ’ will provide safeguards fcr your estat 
UniTeD STATES MORTGAGE & TITLE 
GUARANTY COMPANY ot New JERSEY 

















Ore nae 























he contrary, Commissioner was ; 
sustained. Roth v. Com. T.C.M. if you name this i aa acl 
6-30-52. 
— your will. 
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Real Estate Brokers and Salesmen 








itinued from page 1) 
ctice of the law by 
Court for the 





pu 
And in 
statute 


tted by 


and safety. 
, the said 
ied and abe 
utute, to wit 


re 


yrovisions of this 
10t apply to: 
drawing of deeds 
ges, leases, re 
1ents or assi 

sed real estate t 
1e employed by 
rticle in quest 


i defines as a disorder] 
and punishable as sucl 








unlawfully practices 
pe noticed that 
ot only excepts 
1 of the article s 
as might be called 
nsaction effected by 
it excepts any such d 
even though the 
interest in the t 









+d 
1a 


ran 
t42alls 


It that no objection 
1g of these doc 
tate agents could 
it were feasible to p 
public by requiring th 

go through the 
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wn 


oa 


and examination dee 
the 


sary to safeguard 
connection wit 
law, at least 
that part 
iescribed as conveys 
further, by sub 
state agents to tl 
line applicable to 
hat regard. 
in actual 
e agents frequentl 
»s with printed cc 
ich they fill out w 
the numerous 
circumstance and 


of 


in connection 
tracts and, quite of 
ie, i 
seology. A sim 
indulged in conn 
es, and, to a lesser 
-onnection th dee 
i mortgages. Mucl 
is resulted. The int 
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he public are not safe 








sub-sect 


5. 2A:170-81 which 
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ads 









this sub- 


from the 


oc- 
for 
ats) 


IC- 


agent 
ac- 


to 


NTs 
nts 


ert: 


be 
ro- 
ese 
me 
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oy such draftsmanship 
4 
VI, Section II, Par. 3 


17 Constitution states in 


ipreme Court shall ] 
tion over the a 


yractice of law and tl 








1e of persons admitted.” 
hence that 


be argued 
n d. of FS. 2A: Ti0 


Tne 


ion 


ee unconstitutional. The writer's 
Zzuess is that this sub-section 
| would not be held unconstitu- 
| tlonal, since its purpose is merely 
to prevent real estate agents who 
practice conveyancing law from 
being adjudged disorderly per- 
Sons. 

t should be remembered, how- 
ever, that such real estate agents 
are in contempt of court and 
punishable therefor. In re Baker, 
supra. 

Reference to New York 
Statute dealing th the licens- 
ing of real estate brokers, etc.. is 
useful. It is more realistic than 
Section 441 (d) of the New 
York Real Property Law provides 
applicants for a broker’s 
license must take a test 

“to determine x x x his or their 

competency to transact the 

business in such a manner as 
to safeguard the interests of 
the public. n determining 
competency, the department 
hall require proof that the ap- 











ours. 


+har 
Liat 


SI 








plicant for a broker’s license 
has a fair knowledge of the 
English language, a fair under- 


standing of the general pur- 

poses and general legal effects 

of deeds, mortgages, land ccn- 

tracts of sale, and leases, a 

general and fair understanding 

of the obligations between prin- 
cipal and agent, as well as of 
the provisions of this act,”. 

Section 441 (e) reads as follows: 

Each applicant for a sales- 
man’s license shall pass a writ- 
ten examination that shall sat- 
isfy the department as to his 
character and general intelli- 
gence.” 

It is evident that the purpose 
of the New York statute is not 
to make a broker an expert in 
the law of conveyancing. He must 





“(e) 





have a “fair understanding” of 
legal effect of the instru- 

He also is required to 

ve a “fair understanding of 


between princi- 
and this, quite 


the obligations 
pal and agent” 

apparently, is of great import- 
ance for the public good. The 
New York statute further recog- 
nizes that a salesman is some- 
thing like an apprentice and 
works under the broker’s super 


vision. 





Article 24 of the Penal Law of 
New York deals with the unlaw- 
fi -actice of law. There is no 






eption therein as to real estate 
brokers and salesmen who might 
practice conveyancing. 

It is suggested that 





our stat- 
utes be amended to read more 
like the comparable New York 


tatutes. 
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An automobile employed by the} evidence that 
an illegal whisky still} 


operator of 
to transport 
work was he 
feiture in t 
States v. One 
an, etc., no 
Court of App 
Circuit, opi 
Biggs filed July 

The opinion in 
as follows: 

On June 18, 
States filed 





to and from his 
t subject to for- 
case of 
1948 Plymouth Sed- 
10651, United States 
eals the Third 
by Chief Judge 
17, 1952. 

that case reads 






tne 


ior 








1951, the United 
libel to forfeit a 
Plymouth sed The provisions 
of 26 U.S.C. $3116, (the Internal 
Revenue Code) were and are re- 
lied on to sustain forfeiture. On 
October 25, 1951, the court below 
dismissed the libel and the Uni- 
ted States has appealed. The sole 
question for determination is 

which was 


whether the 
used only to transport the opera- 





sedan 


United | 


tor of an illegal whisky still to} 
and from his work was “property 
intended for use in violating (the 
internal revenue laws)”. 

The facts are not in dispute. 


Moore, owner of the car and its 
operator, was not the owner of 
the still. About tw a week for 
veeks, Moore drove 
s home in Phila- 
delphia to and from the premises 
on which the still was in opera- 
tion in a building actually situ- 
ated in the town of Glassboro, 
N. J., a distance of about 18 miles. 
The car was seized in broad day- 
light and on the day of seizure, 


ice 








an individual named “Joe” had 
driven the automobile. Both bus 
and rail transportation were 


available as alternative means of 
transportation for Moore from 
Philadelphia to Glassboro and a 
man arriving by bus would have 
had to walk but two squares. 
From a_= stateme made by 
evidence, it 


nt 
11U 


Moore, introduced in 

appears that the sedan was never 
used to transport either raw or 
finished whisky. There was no 





evidence that 
to transport 
from the still 
The court below decided that 
. the automobile in question 
was used solely for the personal 
transportation of its owner who 
had other convenient means of 
transportation and that 


Moore used the car 
her workers to or 


“there being no evidence that 
the owner of the automobile had 
at any time intended in the 






future to t sport other per- 
sons to wor yon the still or 
transport any liquor materials 


or supplies for use in connection 
with said still”. Accordingly the 
court below ruled that the Unit- 
ed States had failed to prove a 
case for forfeiture 

The question before us cannot 
be answered nply by examin- 
ing the face of the statute. For 
example, many kinds of property 
under conceivable conditions may 
be used as an adjunct to a viola- 
tion of internal revenue laws. A 











fraudulent income tax return 
may be filled out and signed 
with a pen; it may then be de- 
livered to a collector in a pri- 


vate automobile. We do not un- 
derstand the Government to con- 
tend that, under such circum- 
stances, either the pen or the 
car may be forfeited. 

The United States contends, 
however, that the Plymouth sed- 
an was an integral part of an 
illegal business; that it carried 
a commodity of an importance 
equal to sugar, mash or other 
raw materials in the successful 
operation of that business, viz., 
the operator of the still himself, 











and that srefore the car is 
forfeitable. We cannot agree. 
In construing 26 U.S.S. §3116, 


courts have uniformly predicat- 
ed forfeiture of automobiles on 


MORRIS WAXMAN 


Certified Shorthand Reporter 
850 Broad Street, Newark, N. J. 
MItchell 3-1440 
AIR CONDITIONED 
DEPOSITION SUITE AVAILABLE 























intended for use in carrying sup- 
plies, raw materials, lookouts em- 
ployed in convoying other load- 
ed wehicles, or the finished con- 
traband product. Throughout | 
many of the decisions recurs the} 
ruling that a car, used to trans-| 
port materials intended for use} 
in violating the internal revenue 
laws, is itself property used or} 
intended for use in violating such 


laws. The “convoy-lookout”’ 
cases resolved in favor of the 
United States, present another} 
aspect of the problem. See, for | 


example, United States v. One| 
1950 Model Willys Jeep, 91 F. Sup. 
822. But the employment of a 
“convoy-lookout” system in con- 
nection with the operation of a 
still constitutes an aspect differ- 
ent from any of the case at bar, | 
where an automobile was used 
solely as a convenient commut- 
ing device. 

The United States Court of Ap-| 
peals for the Sixth Circuit has| 
expressly taken the view that a 
truck used for the transporta-| 
tion of a still operator from the} 
still to his home is a sufficient | 
basis for forfeiture. In United} 
States v. One 1950 Ford Half-| 
Ton Pickup Automobile Truck, | 
195°'F.(2d) 857, 859-860, that court | 
stated: “We think it a justifiable | 
interpretation of the statute to 
include within its forfeiture pro- 
visions the use of an automobile 
as a means of transportation to| 
and from an illegally operated 
distillery.” In the cited cases, 
the trial judge had found that 
the operator of a still hidden 
in a woody area admitted not 
only that the truck had been 
used “. for the purpose of 
going to the still in order that 
he could operate the still z 
but also that on the day of 
the seizure he (the oper- 
ator) intended to use the 
truck for the purpose of re- 
turning home after he had op- 
erated the still . . .” However, in 
United States v. One Ford Coach, 
1949 Model, et al., 184 F.(2d) 749, 
the United States Court of Ap- 
peals for the Fourth Circuit took 
a position directly contrary to} 





| 
jat bar 
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Rules U. S. Failed To Prove Case For Forfeiture 


they have been| that expressed by the sixth cir- 


cuit. 

Though the decision of the Un- 
ited States Court of Appeals for 
the Sixth Circuit is entitled to 
great respect, we prefer the view 
expressed by the United States 
Court of Appeals for the Fourth 
Circuit. The evidence in the case 
indicates that the Ply- 
mouth sedan was employed for 
the personal convenience of the 


| Still operator, Moore, rather than 


as an instrumentality of the bus- 
iness. To hold otherwise would, 
we think, result in many unnec- 
essary complexities, and if the 


| doctrine enunciated by the sixth 


circuit were applied to other 
fields embraced by the internal 
revenue laws, the revenue itself 


| would be affected. For example, 


persons engaged in legitimate 


| businesses and employing their 


cars for transportation to and 
from their homes and their places 
of business would be entitled to 
deductions. Not every instru- 
mentality employed by the oper- 
ator of a business for his personal 
convenience in going to work be- 
comes an instrumentality of the 
business. We think that the em- 
ployment by Moore of the Ply- 
mouth sedan in the instant case 
falls outside the forfeiture area. 

Accordingly, the judgment of 
the court below will be affirmed. 


Passes Up Property Tax 
For Tenth Year 


HELENA (ACCN)—Gov. Bonner 
informed the Montana state 
equalization board, the state’s 
tax collecting agency, that for 
the tenth straight year Montana 
does not need the permissive 2- 
mill property tax for support of 
the general fund. 

Bonner declared in a letter to 
the board that the state is in 
“excellent financial condition” 
and that the levy is “unneces- 
sary.” He said he didn’t believe 
“we should levy taxes in order 
to create a large surplus in the 
general fund.” 

The governor estimated that 
the levy would have raised about 
$1,000,000. 
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Cities Take Action To 
Extend Rent Control 


Philadelphia and 
are the largest cities 
sixty-two municipal- 
four-state region of 
ania, New Jersey, Dela- 


ware and Mary] which have 
Ward J. Herbert : ‘ 


land 
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That notable institution, Nev - Jers ey's annual Judicial Confer- svale. Don- 
ence, is less than a month ec To be exact, it is scheduled for Arnol 
September 5th. The reduction of time for the coz ence to a one- “Gmaakoe 
day meeting would indicate a lighter agenda than heretofore. lle. Turtle 

The only fear at the 1947 Constitutional Convention over the . East Deer, Hel- 
grant to the Supreme Court of the rule-making power was tha 5 1andoah,, Mon es- 
in years to come, the court might become as unwilling to change sen, Ne Ke nsington, addock, 
its rules as was, say, the old Supreme Court from 1919 to 1947. Blawnox, Columbia, Nort h Brad- 
The Judicial] Conference provides some measure of assurance dock, eee Millbourne, and 


Birdsbor 


against this. Besides, the present court has the sole reponsibiii 
for providing the courts with a simple, expeditious, inexpensive and Jn Village of 


efficient system of procedure; whereas before 1947 there was a Greenbe s the only municipal- 
dual responsibility of court and legislature with no one charge- ity to take action to date. 


of the 


Under 


present 


the provisions 
Stabilization 
towns and 
than those in- 
offic designat- 
ense Housing Area 
ake affirmative action be- 
now and September 30, 
y to continue to 
Federal] Rent 
until April 39, 


able for inactivity. 

While the stabilization of rules of court 
will always be some room for improvement 
experience. Further, there are rules about 
persistent difference of opinion. The 
annual forum for consideration of new 
of those which experience, even 
have removed from the field of substantial diff 
among lawyers and judges. While continual ch: 
stantial support are undesirable, a policy of 
of court just to avoid changes regard 
to be eschewed. Such a policy would 


Rent 





is most desirable, tl 
as be shown by 
which there may be a 
should offer an 
re-examination 
may not 


opinion 


Incorporat 
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rules long experi 
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principle of flexibilitv that is one of the progressive at does not require an 
our court system particularly as it pertains to the rule-making ficial ordinance to continue the 
power. Federal program until April 30, 
1953. but yr e] Qa sj imple reso- 

Hardy Perennials ition by the local governing 

body stating that a _ housing 

The coming Judicial Conference recalls certain ersisten Saar ener eee to exist “rg 
uggestions for rule changes that will not re cent t the Federal Rent Stab- 
for no other reason than that their proponents continue to be ization program should con- 
imbued with the logic and justice of their views tinue. However, failure to take 
1] tive action by Sep- 
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States Cooperate For 
Better Education 


Others Co-ordinate 
Educational Programs 


(Last of three articles based on a 

, ; ] } } ’ ‘ 
nationivide study by the Council of 
Ntate Government 


Interstate cooperation in high- 
er education is providing greater 
educational opportunities for 
students of many states. 
runner of this type ar- 
according to the 
Rc Governments 

Education in the 

States,” was the 
ducation 
iterstate com- 

was in- 
medicine, 
medi- 
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plan 
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cine, 
since. 
Fourte 
kansas, 
tucky, 


vet 
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states—Alabama, Ar- 
rida, Georgia, "Ken- 
isiana, Maryland, Mis- 


North pce ta Okla- | 


Spe 





sissippi, 
homa, South Carolina, Tennes-| ! 
see, Texas and Virgina—partici- 
pate in the program. 


An of the way the 


with 


examp.e 


program works: A state no 
medical school contracts with 
the board to place its medical 


ents in an out-of-state in- 
ition, which provides medical 
facilities. The student 
pays only the fees that the 
would require of a home- 
while his state 
through the 


stude 
Stitt 
sch 
then 
schcol 
state student. 


other c 


01 


ISTS 


pays 
board. 
The 


the funds 
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possible fcr 
school 
difficult 
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makes it 
medical 
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a state with 
to avoid the c 
task of ting 
ing facilities. 
Western states have 


a similar approach to 


no 
set 
adopted 


the prob- 


lem of effiective utilization of 
the higher educational resources 
of the region by establishing the 
We stert Interstate Commission 


* Education. 
the legislatures of Col- 


hr 
ree 
Ss 
ee, 
2) 
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rado, "M yntana, New Mexico, 
Oregon and Utal 1 ratified the 
compact, «nd this year Arizona 


yency acts as a 
for the contract 
survey and fact- 
to explore long- 
the West in high- 
and to the 
the West has 
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which 
command to 


term n 
assess 


rescurces 


In an effort to coordinate the 
programs of their colleges and 


states—Okla- 
Mexi- 


ies, three 
, York and New 











co—have established special co- 
ordinating DOREES. 
This, according to the coun- 
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counselor distinction it may be queried why should the counselor Gesifna ed as critical by the Sec- 
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Opinion as to the rules governing appe from inte Rebs 
Ik on to T rul Sree New Y 
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A New One 


in New Jersey 
full-time-New York-spare- 
——— € that would prove costly 
An embittered New York lawyer in a recent letter to the Newark jot efficiently keep up with the 
Evening News protested vigorously at New Jersey's rule requir take the trouble to study our law. 
out-of-state lawyers, regardless of how long they lave been iaw which a full-time New 
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rrors to 


ring 


mat 
illic V 





admitted elsewhere, to serve the full nine-months clerkship as en readily. He will charge the client 
well as pass the state bar examination to qualify for practice in overcharge him. Vice Chancellor 
New Jersey. This is not a one-sided issue. The rule, the New York as to this in a somewhat different situation 


claimed, is due only to self-serving considerations of New | tinguished 
lawyers. There are more meritorious arguments for the 
rule. The John W. Davises who might want to leave New York to’ we ar 
ractice in New Jersey (as the critic suggests, to illustrate this! A rule 
point) are negligible in number. On the other hand, the number’ perhaps not a practicable rule: 
New York lawyers (we do not speak of Pennsylvania lawyers,| iawyer to serve 
since our critic is admitted in New York) who live in New a 
and would like to use, for example, New Jersey probate practic 
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Federal Tax Information 


A.—At the 
have been due had 
lived, g. calendar 
March 15. 


the decede 
e year, d 


od in the 
A.—The 


reti 
period 


rn? 


uUlil 


fron 


clude 


the b 





same time it would 


nt 
ue 


2. Q.—What period is to be in- 


e- 


ginning of the taxable year to 
the death. 
3. Q—Who must file the re- 
A.—Either the executor, ad- 
trator or some responsible 


upon his behalf. 


May a joint return be 

A. Yes, if the tax years are the 
Salile 

>. Q@—Is the executor or ad- 

ministrator bound by the deci- 

sion of the ee spouse to 


joint return: 
executor 
ffirm 


admini 


or 








os 


ay disa a jolnt re- 

filing a separate form 

\ > due date. 

6 status of 

In! yn deced 
ent a 

A.—The grcss income of the 

ecedent is computed in the last 

tax return by the same method 

of accounting used by the de- 

ecent. 

7. Q@—How aredeductions 
reated? 

A.—In the same manner as in 








Answer to yn 6. Thus the 
fact of dea 1 not operate to 
ecipate income or deductions. 

8. Q@.—What tax consequences 
freque ise as a result of the 

rule enunciated in Answer 6 
A In come was pyramided in 
ne year with harsh tax results. 
C + . 

















Status of in 





l- 


The amount paid t COMES COU received? 
: able to he emplove A tl Was available 
However. if the em- to the decedent, ‘it must be in- 
- tributed to tl P ided in his last return, eg. 
iitv. the portior yank = interest inconditionally 
ipject to the 3 a Lae ; 
Q yw are employe an- 1U. Q.- would Inpald Saiary be 
‘h are not f Y yrted in the last return of the 
nsion or profit shar- decedent? 
oe xed? : A.—Yes, if the salary was un- 
-’ If the emplovee’s rich t ynditionally available at the 
y is non-forfeit: d : 
failure to pay prem- at is the rule enun- 
employee is taxed 126 as enacted in 
mium is paid. How- : P 
fal the rule pro- 
i Oss income ex- 
he decedent’s last 
a ' rn shall be included in the 
: _ tax return of the recipient 
12. Q@.—What is the status of 
income which is transferred by 
the of the decedent? 
a A.—The fair market of 
_ such income must be included in 
: 1 r + the estate of the deced 
Subject to the 37 13. Q—Under Se 3 
T yortion repres ti 4 Ee 
x ¢ ciplent? 
1C1Dai IS N c - z 
- > income 
hands of 
‘tral Income Taxes Regarding tion of 
1 Decedent’s Last Return -5 : 
2 n is a ed S ,.—Lump sum p nts re 
jue? ‘eived prior to termination of 
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World War II by 
| be entitled to 
as though it 
of the decedent 

15. Q.—What is 
dividends? 

A.—The 


’ the widow would 
1,500 exemption 
the hands 


S$ 


n 


he status of 


nt would not 


decede 








be liable for the dividends when 
declared. But only when re- 
ceived or made subject to his 
unqualified demand. 

16. Q.—What is the income tax 
Status of monies received by the 
estate as a result of an option 


granted to a surviving associate 


to PurcHose st wned the 
decedent? 

A.—Since does not take 
place until after death, the pro- 







ceeds are not char yeable to the 
decedent on his last return. 

17. Q.— WI 5.4 status of 
instalimen tions after 
death? 

A—Under § 4 (d) the obli- 
gation was d as being 


realized when recurred. 
18. Q.—Is tnere 
from this sudd r 


income? 


relief 
zation of 











A.—The exe may file 1132 
in which he agrees to report the 
income is received in the same 
manner as t] the decedent 
were still alive 

19. Q.—Whi: nay be over- 
looked as a deduction on the de- 
cedent’s last return 

A.—Frequently, on account of 
unfamiliarity ith decedent’s 
affairs, busines sses, such as 
bad debts, fire are over- 
looked. 

0. Q.—What 1utions 
should te taken by the executor 
where the decedent is a grantor 
of a trust? 

A.- Make sure that the deced- 
ent is not liable for the tax if the 
decedent ha income or 
property -Ontr 

Redemption of Stock to 
Pay Taxes 

1. Q.—What is the purpose of 
Code Sec. 115 (‘g 

A. To. reliev 1ardship cases 
where the liqui ion of a busi- 
ness would be necessary to pay 
estate taxes 

2. Q.— What Sec. 115 (2) 
provide? 

A.—If stock is redeemed or 
cancelled by rporation, and 
amounts receive the stock 
are equivalent distribu- 
tion of taxable nds, then 
the gain is t ordinary 
rates. 

3. Q harmful 
0 the estate 

A.—If large amounts of money 
were necessar\ the estate 
and inherit and the 
redemption was taxed at ordin- 
ary rates, there wo be insuf- 
ficient funds the estate 
and inheritance XeS 

4. Q.—Prio actment 
of 115 (g) (3 relief was 

| available to t ayer? 

A.—(a) Under S 822(a)i a 10 
year extension the payment 
'of the tax coul ‘ured with 
interest at 4° amount de- 


ferred. 
(b) All the stock cou 
celled. 


d be can- 





. Q.—Why above solu- 
tions inadequat 
A—i(a) Phe fern of the 


discretion of 


family might lose con- 
well established busi- 


(b) The 


trol of a 


ness. 
6. Q@.—What relief did 
enue Act of 19 rovic 


the Rev- 
de? | 





A.—The new makes Sec. |} 
115 (g) inapplicable to any} 
amount distributed on stock (in- 


which | 
estate, in- | 
succession | 
were 
decedent’s 


cluded in the gross estate) 
is not more than the 
heritance, legacy 
taxes (including 
imposed because 
death. 


interest) 


nF 
Ul 


7. Q—What is the 
effect of this new change? 





| 

| 

‘ a 
practical | 


(Continued on page 6, col..1) 


Regionai Rent Director Outlines Legal Aspects 
Of Rent Control Extension 





A simple resolution by the gov-{| precedent for the latter. point 
erning body of a municipality,; was established when a group of 
requesting the extension of the tenants brought a court case 
Federal Rent Stabilization law} against the City of Los Angeles 
because of a substantial short-| City Council for making an al 


age of housing locally, is the only| leged arbitrary findin 


requirement Set up by Congress; rents were decontrolled in that 
for making the law operative) city by local option. The courts 
after September 30, 1952 until! held. and Congress later reaf- 
April 30, 1953, John J. Pender-| firmed this stand, that it was no 


gast, Regional Director of the! permissible to inquire into the 

Office of Rent Stabilization, an-| adequacy of the finding. Thi 

nounced. stand regarding decontrol actio 
In clarifying the legal aspects would also apply to resolutio 

of the action required by munici-| requesting the continuance of 

pal governing bodies, Pendergast | controls. 

set forth the following points: ———— 


1. The Act does not require the “Trees” is perhaps the poem 
passage of an ordinance, or any for which Joyce Kilmer is best 
other substantive legislative ac- remembered, but few people know 
tion by the governing body. Sen-| that they may see the tree that 
ator Maybank, Chairman of the iS Said to have inspired this 


It is a white oak, 


when 


» 


ns 


1S 








Senate Banking and Currency) poem. a} yet 
Commit made it quite clear imately 275 years old, 68 feet tal 
in remarks made on the Senate | 54 inches in diameter, has a 
floor prior to final passage of the crown spread of 108 feet, and is 
measure that the intent of Con- located on the grounds of Rut- 
gress was merely to get an ex-| gers University, in New Bruns- 
pression of opinion by the local) Wick. 
governing body in order for the 
federal legislation to remain op- 
erative locally. 

2. The wording of the Act in Freedom 
regard to the above finding, 
which reads “‘a substantial short- From 
age of housing accommodations 
exists which requires the con- Worry 
tinuance of federal rent control” 
clearly indicates that such a You as an attorney cannot ren- 


RR ino ¢ } splars ] 7 Wal 2 : 
finding and declaration of fact der your best services without a 
should be concerned solely with ; ind 
rental housing subject to rent!} C©4? mune. 


control. 
3. The 


The worry of possible claims 


method of determining 


for negligent acts, errors or omis- 


whether a substantial shortage : : : : 

of rental housing exists is left|| #°™s ™ professional services seme 
entirely to the discretion of the [| dered to your clients can be 
local governing body. Although || eliminated by the complete pro- 
no public hearing is required, it | tection afforded by our Lawyer’s 
may conduct such a hearing. It | protective Policy. Z 

may also request a survey to be 

made by the Area Rent Office, Why not call our office now for 
under the supervision of an im- [| particulars — Mltchell 2-2965. 
partial Citizens Committee. 


4. The expression of opinion, 


FRED W. ANDRES 











once arrived at by e local gov- " 

pred “niged po subject to COMPANY 

further question as to the ade- 1180 Raymond Boulevard 

quacy of the finding. Newark 2, N.J. 
Pendergast declared that the 

| iaaaaiiaaie = aaa usa 
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Page Six NEW JERSEY 
Federal Tax Information “Cai 
(Continued from page 5) A.—In cases where only the 


to pay 


A. —Suc oh amount us sed 


penalty is involved 
legal representation 


civil fraud 
expense for 


the above mentioned taxes are is deductible whether or not the 
free from income taxes aS @ defense is successful. ‘Where the 
dividend. taxpayer is prosecuted for crim- 


—Withi WwW : : : : 2 
8. Q.—Within what time must | ina) fraud, however, his attorney 








re ry tj eer? . : << A . 
“— ce gg ri } . fees will be deductible only if his 
om ] mm Ss ar . 7 
sae ithin 39 months aifter qefense is successful. 
the due date of the Estate Tax zs a : ae 
Return 7. Q@.—Are attorney fees paid 
af J for a rice or revresentatic wees 
9. @—How much value must “re aingeasgct hint 1 ca “ag 
the stock have in order for the wee _ nds tt, eee aoeecs = 
law to be applicable? 2 Poco “ge mee — Ratchabes ae 
A.—(a) Act of 1950—50% of the ee caer 7 Soe goon _—" 
value of the estate. ; iad ae cane pe ygemenng 
i.e 26s ot ee ee a ee ae 
tin nt tee netate serving income producing prop- 
7 Cee : arty is considered immaterial. Ir 
10. Q.—When is the law effec- |®™'Y 43 considered immaterial. in 
‘re a successful refund action, how- 
ive? 
- is ; 7” s ever. the portic f attorney fees 
A.—‘a) Act of 1950—Corporate neers he po rage sect = ates 
attributable the collection of 


distributions on or after that 


as axacle e on the refund is 
date, namely September 23, 1950. ta cle interest on the refunc 


deductible. 





(b) Act of 1951—Corporation ; : Ye 
distributions on or after that) 8. @-—Can sums expended io: 
date, namely October 20, 1951. | advice and services in connec- 

me ie tion with estate planning be de- 
Ties . lucted? 
Deductibility of Attorney Fees . oe RE 
: ‘ isabella A.—To the extent that such 
Divorce and Alimony Actions eas 5 : nesee 
. Tees relate to rearrangement of 


1. Q.—Are legal fees paid for 
representation in a divorce or 
separate maintenance action de- 
ductible? 

A.—Attorney fees paid by a 
husband, whether for his repre- 
sentation or the wife’s, in such 
proceedings are never deductible. 
Where the wife personally pays 
attorney fees, however, deduc- 
tion can be claimed under sec- 
tion 23 (2) for the portion 
attributable to the collection of 
amounts includible in her gross 
income under section 22 (k). j 

2. Q@.—Can a wife claim deduc- 
tion for attorney fees paid in 
connection with a suit for back 
alimony or increased alimony? 

A.—Yes, to the extent that 
such expenses are incurred for 
the production of taxable aili- 
mony payments, they will be de- 
ductible under section 23 (a) (2). 

3. @.—Can the husband claim 
deduction for defending a suit 
for back alimony or increased 
alimony? 

A. No, such expenses are con- 
Sidered personal and are not 
deductible even though incurred 
to reduce expenditures’. that 
would result in alimony deduc- 
tions under section 23 (u 


investments and income produc- 
ing property they are deductible. 
However, attorney fees for ad- 
vice and services relating to wills, 
property disposition, inheritance 
and estate taxes are not con- 
sidered to have a proximate re- 
lationship to conservation of in- 
come producing property and 
therefore are not deductible. 

9. Q@.—Are expenses for legal 
representation in estate tax re- 
fund or deficiency proceedings 
deductible? 

A.—Ordinarily 
will be deducted by 
in computing the estate tax. In 
certain cases, however, the exec- 
utor can waive his right to de- 
duct administration expenses in 
the estate tax computation. 
Where this is done, such amounts 
may be deducted on the fiduciary 
income tax return, if they are 
otherwise deductible. Whether 
legal fees for estate tax repre- 
sentation are deductible for in- 
come tax in such case is doubt- 
ful. No cases or rulings are 
found directly on this point. In 
view of the Supreme Court’s in- 
terpretation of section 23 (a) (2) 
in the recent Lykes case, it is 
doubtful that such attorney fees 
would be allowable deductions. 


(a) 


such expenses 
the executor 


Tax Matters 


4. Q.—Can deduction be claim- 
ed for attorney fees paid for in- 
come tax advice? 

A.—Yes, such expenses are 
considered ordinary and neces- 
sary for the management and 
conservation of income produc- 
ing property. 


Real Estate Matters 

10. Q.—May a taxpayer 
deduction for attorney fee 
connection with buying or sell 
real estate? 

A.—Except in the case of 
dealer in real estate, all] expenses 
of acquiring or disposing of ti 
to real estate are capital exy 


claim 
in 
ing 


2S 


a 








5. @.—Are ral expenses in itures. The buyer must add such 
2. —AI gs >X} ses 1n- : 1 
poeense rte te ie | expenses to his cost basis of the 
curred in prosecuting an income | ~*~ oe ee paes 
bie oat op dettiency anit de.\eee se Sad the seller must 
ax refun yr defic -y suit ce- Re > : . 
a a is aaa subtract them from his sales 
ductible? 3 
s price. 

A Eig such expenses are de- 11, Q.—Will expenses of quiet- 
ductible even if the suit is un- ing title or partit ioning real es- 
SUCCESSI Ul. tate be deductibii 

6. @.—Will deduction in such A.—No, such amounts consti- 
cases be disallowed where fraud tute a part of the cost of the 
penalties are asserted? property. 
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12. Q—Are attorney fees paid ‘Retail Sales At Old Ratio. 


in procuring or granting a lease- 
hold interest 
ductible? 

A.—If 
than one 
must be 
of 


year, 


in real estate de- 


the leasehold is for more 
such expenses 
amortized over the term 
the lease. Where the leasehold 


is terminated before its normal 
expiration date, the unamortized 


portion may be deducted in 
we of termination. 


the 


. Q—Can deduction be 
for legal fees incurred 
rent arrearages? 





-Since these fees are for the 
llection of income 


be allowed. 

Probate and Trust Matters 

14. Q.—Generally, 
ments for attorney fees will 
deductible by a trust or estate? 
.—Some of the more common 
are: probate fees, provided de- 
ljuction is not claimed on the 
estate tax return; fees paid to 
establish the validity for the 
interpretation of the will or 
trust, including fees paid by the 
fiduciary to guardians ad litem; 
fees paid for advice relating to 
administration or termination of 
the trust or estate; and fees paid 
for services relating to account- 
Ings. 

15. Q.—Are legal fees paid by 
individual beneficiaries in a trust 
or will contest or construction 
proceeding deductible? 

A.—In the usual case where 
the person is attempting to es- 
tablish an interest in the princi- 
pal of the trust or estate, no de- 
duction for attorney fees will be 
allowed since such expenses are 
incurred to establish title and 
are therefore capital expendi- 
tures. Where the suit is to es- 
tablish or increase an income in- 
terest, the expenses 





what pay- 


ecting income. 

16. Q.—Is a fiduciary’s personal 
expense in defending a surcharge 
suit deductible? 

A—A “professional” fiduciary 
may deduct such expenses 
whether the defense is success- 
ful or not. On principle, a per- 
son not engaged in the “busi- 
ness” of being a fiduciary should 
be able to deduct the expenses of 
a sags defense, although 
there appears no direct prece- 
dent on point. The Tax Court 
has allowed the expenses of an 
unsuccessful defense in two 
cases, but was reversed both 
times, once in the Second Circuit 
and again in the Eighth Circuit. 





suc 


Corporations and Partnerships 


17. Q.—What 


rules regarding 


are the general 
deductibility of 
attorney fees paid for the forma- 
tion, reorganization or dissolu- 
tion of corporations and partner- 
ships. 

A.—The legal expense of form- 
ing or reorganizing such entities 
is a capital expense and may not 
be deducted ¢ -urrently. Moreover, 





such capital expenditures can- 
not be recovered by exhaustion 


allowances prorated over the life 
of the asset, but a loss deduction 
may be claimed on dissolution 
and winding up. If expenses are 
incurred in connection with a 
reorganization plan that is 
abandoned, a current deduction 


noe 


is allowed. Dissolution expenses 
are ded jn as business ex- 
penses in the year dissolution 


occurs. 
Tort and Criminal Actions 


18. @.—Can the legal expense 
of defending a criminal] suit ever 
be deducted? 

A—If the allowance of such 
deduction would frustrate public 
policy, no deduction can be 
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, a deduction 


are deduct-| 
ible as a cost of producing or col- | 


To Nat'l Production 


Find Economy Back on Prewar 
Competitive Basis 


NEW YORK a After 
a decade of alter ing feast and 
famine in many loa retail trade 
as a whole, for the first time 
since 1941, now shows a relation=| M"C)N". .Rathering M 
ship to the nation’s overall eco- M4 
nomic activity comparable to that 
which prevailed consistently be-| ; 
fore World War II. con 

This is indicated in a compari-| i") 
son of U. S. department of Com- F 
merce figures showing the rela-|  Perzen 
tionship between the annual dol-| Wea: 
lar volume of retail store sales 
and gross national product from 
1929 to date as made by the In-) RalNrorp 
stitute of Life Insurance. 

What these figures tend to cON-! Weiner: 
firm i ~~ has been becoming | * ye “\riay 
appare for some time — that; #syets ae 
the eecanel era of shortages; RUFF. Ray Hurst 
has been replaced by a more : io 
normal type of demand in which 
prices and consumer decisions 
when and whether to buy are of)  F: 
primary importance. 

In essence, therefore, barring 
unforeseen developments, the 
American economy has reverted 
to its traditional competitive 
basis, the institute says. 

There have, of course, been 
shifts in popular favor as between 
one type of consumer goods and 
another in the period. This is 
particularly evident in the dur- 
able goods group, notably auto- 
mobiles, building materials, and 
nome furnishings, which have 
been getting a larger share of 
the personal spending dollar in 
the last few years than ever be- 
fore to make up for World War 
II shortages. 

Most soft goods, on the other 
hand, with a few exceptions like 
food and children’s clothes, have 
been relatively laggard for sev- 
eral years in contrast with their 














nN 


ai 
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spectacular sales 
the 1941-45 period. 

Department of C 
ures show that befor¢ 
II the dollar volun 
sales normally aver: 
46 per cent of 
product annually. 
the period between 19 
there were only min 
from this proportior 
years. 

hen came Pearl 

its impact on peopl 
habits and the 
consumer goods. As < 
pite a boom in soft 
total dollar volume of 
fell to a ratio rang 
33 and 36 per cent 
tional product for th 
to 1945, inclusive. 

The end of the 
a sudden and shart 
For 1946, the total 
of retail sales was 
per cent of gross nati 
for the vear, a gain 
a third over the pre 


zr: 








ay 


claimed. In cases where public 
policy is adequately safeguarded 

the penal statutes, deduction 
will be allowed. Thus the courts 
have granted business deductions 


for legal expenses in suits involv- | Proportion agg Maier 
ing use of the mails to defraud. a Alita aha. ror 
violation of anti trust laws, the Years. from 1947 ¢ 
Price Control Act of 1942 and the ratio between th 
the Fair Labor Standards Act. pao ee penne oy 
a. ‘ 7 7 ac 4a LUC L 
19. Q—Generally, what legal .4q ran 50 per 


expenses in connection with tort 


s rate annually. 
actions are deductible? 


In 1951, however. * 

















Bankruptcies 












































































































































A—A person engaged in 4 Jar volume of retail 
rade or business will be allowed at a new record hig 
to deduct such expenses if the equivalent of 46 per 
subject matter of the suit has a national product 
proximate relationship to the restoring the pre-W Ww 
conduct of the business. If the ratio between the - 
action does not arise in the first time in a deca 
course of a trade or business, de- 
duction will usually be disal- . i 
ial Clearings Up 8.5 Perce 
: , NEW YORK (ACC — 52 
Contract Actions . elenstaes for SA Soadinc US 
20. Q.—What attorney fees re- during the week J 
lating to contractual matters totaled $15.905.874 re 
may be deducted? Dun & Bradstreet, I TI 
A—If the subject matter of TeSented a gain o! 
the pater rage cee i with : Neg 
enh ae : in the like 1951 wee 
lated to the production or col- + 26 ner cenit ten 
lection of income, deduction will - ogg go Aeon 40.0 
be allowed. Such deduction SY of —— : 
woul d lude the expense of Transactions spc 
negotiating and drafting the UP 16 per cent psccse 
contract and any subsequent ex- ‘© $8.550.044.000, anc 
pense of litigating it. Thus above a week earlie 


over in the 24 outsic 
to $7,355,830,000. Th 
of 1.8 per cent from 
a decrease of 10 
the prior week. 


amounts paid to collect a debt 
arising out of an ordinary busi- 
ness transaction are deductible. 





(To be concluded) 


ASHLEY B. CARRICK 
Certified Shorthand Reporte) 
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Living Costs Rise 


Match Increase in 
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Parents of Murdered Girl 
To File Damage Suit 


NEW YORK A $250,000 dam 
age suit will be filed against the 
Army and the Veterans Admin- 
istration on the grounds they 
should have confined the mad 
veteran who killed a secretary 
in her Columbia University cam- 


pus office 


The parents of 18-year-old Eil- 


een Fahey petitioned the surro- 
rate’s court to be named admin- 
istrators of their daughter's es 
tate so they may bring the dam 
age action 

The petition stated that both 
the Army and the VA “well Know- 
ing the mental condition of one 
Bavard P. Peakes, and well Know 
ing him to be a dangerous luna- 
ic, caused, allowed or permitted 
him to be released from. their 
charge, and without warning or 
notice to an unsuspecting public. 
yvermitted him to remain. at 


harged from World 


r II service as a psychopathic 


eS, GIs 





ahi 

case, emptied his gun into the 
SOCTE whom he had never 
seel in what he said was 
wma to gain publicity for 
his etron” theory which 
1e ¢ could lead to nearly 
ete life for man on earth 
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Hanus Detective Agency 


DIVORCE SPECIALIST 
Elizabeth 2-3359, 2151 
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TRACERS CO. OF AMERICA 
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California Center For 
Confidence Men, State 
Investigator Discloses 


LOS ANGELES (ACCN)—“C: 


i] - 
ifornia is the Land of the Golden 
Fleece, and 26 per cent of all 
frauds in the U.S. are committed 
in this state.” B. E. Burchfiel, 
chief investigator for the depart 
ment of investment of the state 
division of corporation told the 
San Gabriel Valley Bar Assn 

Burchfiel stated that 80 pe 


cent of frauds perpetrated in 
California are in Los Angeles and 
more particularly Hollywood is 


the world 


securltles law 


the bune ter of 


‘The 


o cen 


corporate 


here is constantly being evaded 
by gyp artists, and the law needs 
constant changing to plug loop 


holes.” he remarked 


During 1946 and 1947, Bure} 
fiel commented, the state wa 
plagued with 27 different fran 
chise rackets. Most of aie cases 
were not covered by the Corpor 
ite Securities Act 

Strangely enough, professional 
nen are generally easiest pre 
for the gvp artist, the speake 
stated. He stressed the necessits 
for proper education of he 
public as to methods of confi 








dence men, and suggested that 
the public check questionable 
enterprises thoroughly before in 
vesting money 
° ° 
Failures Up Slightly 
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'N. J. Financing Toll Road | 


Bui ilding With 1OU's 


TRENTON ‘(ACC Ni Construc- 


tion of the 165-mile Garden State 
parkway will be temporarily fin- 
anced by loan agreements with 
New Jerse banks through the 


Issuance of ssory notes, 1 


promi 


was announced by the New Jer- 
sey highway authority 

Bayard L. Englanc iuthority 
vice chairman and treasurer, an- 
nounced that commitments total- 
ing about $7,000,000 already had 
been received from several New 
Jersey banks. He added that in- 
vitations to participate in the 
financing would be made to all 
of the state’s banks 

Released following a meeting 


officials, the an- 
cleared up a techni- 


f highway 


ouncement 


al snag which could have pre- 
vented retting funds for the 
highway until the November elec- 
tion when the state’s voters will 
yaSS ON a proposal to place the 
state’s faith and credit behind 
a $285,000,000 revenue bond issue 
for the project 

1 been explained tha 

unds be obtained tem- 
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revenue note Dasis, 


yrohibited 





yaNKs 




















would be } 
from participating in the project 
by federal banking regulations 
Regular highway revenue pro- 
vided funds when construction 
of the parkway was started sev- 
eral vears ago in Union county 
Pointing out that it would take 
80 vears to complete the parkway 
I his manner, Gov. Driscoll 
suggested that to ) 
ised to hasten c¢ 
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rhe state legislature this year 
created the new toll authority 
vithin ite highway depart- 
m ipowered it to issue 
rev Issuance of such 
bo is being delay- 
ed pending outcome of the Nov- 
ember 1 endum on whether 
the stat credit ll be pl iced 
nen mn order to see ire 
terest rate than would 
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Largest Mortgage * ractic, PRE 
Banking Meeting Jersey. Box 87 
Foreseen cei tee 


(ACCN)—The larg- 


CHICAGO 


RECENTLY ADMITTED A 
est meeting of mortgage lenders sires posit Box SS 
and investors ever held in this yotxea arry Tao 
country is indicated by advance , ae na 
reservations for the 39th annual ~——— a 
convention of the Mortgage — iretive "poatttan 
Bankers Assn. of America sched- vewry apwirren A 
uled for the Conrad Hilton hotel Box 800 
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